Cabotage: Australia can issue substantial
fines

Australia can impose substantial fines on foreign shipowners if they fail to pay additional ‘top up’
crew wages when a ship carries cargo between ports in Australia.
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In a shipping context, cabotage refers to transporting goods/passengers between
two ports or places within the same country by a vessel registered in another
country. While the definition is the same around the world, specific cabotage laws
and regulations can vary significantly between different countries.

Foreign ships may legally carry cargo from one Australian port to another (“Coastal
Voyage”) provided that a Temporary Licence is obtained. In the liner trade, however,
it may not always be obvious to owners that cabotage is being undertaken and they
would rightfully expect that the charterers have arranged with the necessary
licences. However, that may not always be the case. Owners should therefore,
through their charter party clauses, ensure that they are not being exposed to
additional liabilities because of the cabotage. Worst case, they could end up facing
significant fines, as Gard’s correspondent Aus Ship recently warned.

Ensuring compliance in Australia

Licenses for Coastal Trading are regulated under the (Revitalising Australian
Shipping) Act 2012 (Coastal Trading Act). Such licences are generally quite easily
and commonly obtained by charterers and shipping agents. They can also be
obtained by a sub-charterer or a sub-sub-charterer without informing the owner.
More information about the licensing system can be found here .

Australian law requires a copy of the license to be displayed on board, but this can
be difficult to comply with if sub-charterers have not informed the owner that such a
license has been obtained.

Calculating the “Top Up”

The additional crew wages required during cabotage in Australia, known as a “Top
Up”, are payable on the third and subsequent ‘Coastal Voyage’ conducted by a
foreign ship within a 12-month period.

It is beyond the scope of this article to explain the detailed mechanics of the
calculation. In theory it is easy - but practice tells a different story. It is best done
using a spreadsheet or software because there are five calculations to be made for
each individual seafarer's circumstances. The wage rates change yearly. The latest
version can be viewed_ here .

To calculate the top up amount to be paid to each seafarer, it is necessary to
calculate the ‘raw’ total amount (based on amounts payable per Australian working
day, over time, holiday pay and public holidays) and then subtract the seafarer’s
usual pay.


https://www.infrastructure.gov.au/infrastructure-transport-vehicles/maritime/maritime-business/coastal-trading/faq#who_needs
https://library.fairwork.gov.au/award/?krn=MA000122

Owners are required to have records on the ship for inspection that show 1) the
amount of ‘top up’ wages paid to each crew member, and 2) evidence to show the
‘top up’ was actually paid. They must also provide each crew member with
paperwork to show that the ‘top up’ has been paid.

Which voyages apply?

A coastal voyage is a voyage where the Sea Carriage Document (e.g. Bill of Lading,
Waybill etc) is issued for cargo carried from one Australian Port to another.
Transhipment cargo on container ships (transhipped at an Australian Port) is not a
coastal voyage if the Sea Carriage Document names a foreign port as either Port of
Loading or Port of Discharge.

A ship calling at a foreign port (such as a port in New Zealand) during a voyage
around numerous Australian ports has started a ‘new voyage’ for the purposes of
calculating whether the ship is on its ‘third or subsequent voyage’ and therefore
whether the top up is payable. Likewise, if a foreign ship carries cargo from one
Australian Port to another but failed to obtain a Licence, that also counts as a voyage.

Our advice

Whether owners or charterers should bear the risk of non-compliance will turn on
the charterparty wording. The clear solution is at the fixture negotiation stage to
either ensure that cabotage trade is expressly excluded under the charterparty terms
or permitted only with owners’ consent in return for charterers assuming all
administrative and financial burdens, backed up by an express indemnity. It would
be a valid question, especially in the context of a long-term charter party, whether
cabotage trading is expected and in which jurisdictions, so that the parties can
ensure that the regulatory requirements are met and any financial or fiscal
responsibilities are allocated clearly in advance.
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