
Unwrapping the COGSA Package Limitation: 
A Survey of How It is Interpreted and Applied 

by U.S. Courts 

However, COGSA neither defines what qualifies as a package or customary freight 
unit, nor does it clarify which situations and circumstances will prompt courts to 
disregard the limitation. Thus, examining how the United States courts analyse the 
COGSA package limitation and its exceptions is crucial to an informed 
understanding of how the COGSA limitation is applied.
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What is a COGSA package?

Since COGSA’s enactment nearly eighty years ago, the federal courts have struggled 
to provide a clear and succinct definition of a COGSA package. One of the most 
commonly followed interpretations, for example, defines a COGSA package as “a 
class of cargo, irrespective of size, shape or weight, to which some packaging 
preparation for transportation has been made which facilitates handling, but which 
does not necessarily conceal or completely enclose the goods.” 3 Such a broad 
description is not unusual; there is no widely accepted concise definition of a 
COGSA package. Nonetheless, the courts have charted a map of reference points that 
an observer may use to create the boundaries of what constitutes a package and 
what does not; there is a general framework that courts apply when determining 
whether a particular item is a COGSA package.

Generally, there are two schools of thought when determining whether a particular 
object is a COGSA package. 4 The first school is derived from Second Circuit Court 
of Appeals’ case law and elucidated in Aluminios Pozuelo, Ltd. v. S.S. Navigator . 5 
Aluminios announced a broad view that a package generally consists of preparation 
that facilitates an item’s handling. 6 The Aluminios analysis looks to both the facts 
surrounding the item’s package, and the “subjective purpose of the packaging.” 7 In 
contrast, the Ninth Circuit Court of Appeals’ school of thought adheres to a narrower 
conception of COGSA packages. 8 It focuses almost exclusively on the plain meaning 
of the term, package. 9 The upshot of the Ninth Circuit’s narrow approach is that the 
answer to whether a particular item is a package is very clear in some instances, and 
murkier in others. 10 For example, items fully enclosed, such as boxed crates, almost 
always qualify as packages. However, items that are not completely concealed or 
enclosed may, or may not, qualify as packages. 11

Generally, when a bill of lading unambiguously describes a unit of packaging that 
can be reasonably construed as a package, a court will accept the bill of lading’s 
package definition as a COGSA package. 12 Litigation issues arise, however, when 
bills of lading are unclear, imprecise, or ambiguous. When a court finds ambiguity in 
the bill of lading’s description of a package, it will enter into a relatively fact-
intensive analysis based on the “best indication of the parties’ intent.” 13 
Nonetheless, carriers should note that the Eleventh Circuit construes unclear bills of 
lading against the carrier, “in light of the widely accepted understanding that the 
original purpose of [COGSA] was to protect shippers against carriers.” 14

Ocean containers as COGSA packages

Written decades before the rise of containerised transport, COGSA simply does not 
address whether ocean containers are “packages.” Despite this gaping hole in the 
statute’s reach, COGSA has not yet been clarified to include consideration of ocean 
containers. Thus, the courts carry the burden of determining whether and when 
ocean containers qualify as COGSA packages. Once in force, the United Nations 
Convention on Contracts for the International Carriage of Goods Wholly or Partly by 
Sea, the Rotterdam Rules, will clarify the limitation.
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Typically, the Second Circuit, the leading circuit on this issue, does not recognize 
ocean containers as COGSA containers. Beginning with Judge Friendly’s 
pronouncement that ocean containers rarely qualify as COGSA packages more than 
four decades ago, the Second Circuit views any claim that an ocean container is a 
COGSA package with considerable scepticism. 15 As a result, courts following the 
Second Circuit’s analysis will see little persuasive power in a bill of lading’s 
boilerplate statement that ocean containers will be considered COGSA packages. 16 
In addition to boilerplate pronouncements, the factual circumstances behind how 
individual items are “wrapped, bundled, or tied” inside the container will not, 
without more, sway courts following the Second Circuit to rule that ocean containers 
are COGSA packages. 17

Notwithstanding, the Second Circuit has previously determined that ocean 
containers can be COGSA packages: “if the bill of lading lists the container as a 
package and fails to describe objects that can reasonably be understood from the 
description as being packages, the container must be deemed a COGSA package.” 18 
Yet, the Second Circuit has also held that “when a bill of lading discloses on its face 
what is inside the container, and those contents may reasonably be considered 
COGSA packages, then the container is not the COGSA package.” 19 The Fourth, 20 
Fifth, 21 Ninth, 22 and Eleventh 23 Circuits have either explicitly or implicitly 
embraced the Second Circuit’s approach.

Shipping pallets as COGSA packages

In contrast to their reluctance to consider ocean containers as COGSA packages, 
courts generally are much more receptive to the idea that pallets should be COGSA 
packages. The Second and Eleventh Circuits are among the leading circuits that view 
pallets as COGSA packages. Both Circuits’ holdings stand for the proposition that 
where the bill of lading explicitly lists pallets as packages, and where the shipper 
uses the pallets in a manner consistent with a package’s purpose, the pallet is a 
COGSA package. 24 Unlike COGSA, however, the Hague-Visby Rules and the 
Rotterdam Rules considerably narrow the application of the package limitation to 
pallets. 25

The customary freight unit

The customary freight unit (CFU) liability limitation is applied to goods not shipped 
in packages. Like the COGSA package limitation, the CFU limitation restricts a 
carrier’s liability to USD 500 “per customary freight unit.” 26 Typical goods that often 
fall under the CFU limitation scheme include bulk cargo, bulk machinery, and 
unpackaged equipment. 27 Common measures of freight units include weight, cubic 
feet, and the actual cargo itself, such as an unboxed automobile. 28

Despite the fact that the term CFU includes the word "customary," courts generally 
do not look at industry customs and practices when calculating CFU. 29 Rather, 
courts look to the “unit by which the freight was calculated in the particular case” by 
the shipper and the carrier. 30 This approach requires a detailed examination of the 
contracting parties’ intent, which often involves scrutinising the bill of lading 31 or 
tariff. 32 By and large, there is little dispute over the calculation of CFUs. The Second 
Circuit is the leading Circuit on CFU calculations, 33 and is followed by the First, 34 
Fourth, 35 Ninth, 36 and Eleventh 37 Circuits.
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While the Fifth Circuit generally tracks the Second Circuit’s approach, the Fifth 
Circuit has indicated that it may look “perhaps elsewhere” to find the contracting 
parties’ intent when determining the customary freight unit. 38 Despite a lack of 
clear guidance from the Fifth Circuit as to what sources it would consider, this 
indication demonstrates the Fifth Circuit’s broader view of CFU calculation methods.

Exceptions to the package limitation

Generally, where the shipper does not request a higher limitation and thus does not 
agree to pay a higher freight, the courts will apply the COGSA package or CFU 
limitation to each COGSA package or CFU. In the absence of an express provision in 
COGSA itself, similar to that inserted in the Hague-Visby Rules, 39 the courts have 
carved out exceptions to application of the COGSA package or CFU limitation. 40 
Common exceptions include the Fair Opportunity Doctrine, Unreasonable Deviation 
and Fundamental Breach.

The Fair Opportunity Doctrine

Under the Fair Opportunity Doctrine, “[a] carrier may limit its liability under COGSA 
only if the shipper is given a ‘fair opportunity’ to opt for a higher liability by paying a 
correspondingly greater charge.” 41 A carrier’s failure to provide the shipper with a 
“fair opportunity to declare higher value and pay an excess charge for additional 
protection” has been held to invalidate the USD 500 package or CFU limitation. 42 
What constitutes a “fair opportunity,” however, varies from circuit to circuit. The 
Ninth Circuit, for example, takes a narrow view of the Fair Opportunity Doctrine: 43 
it requires carriers to draft warnings in bills of lading in a manner that mirrors the 
text of COGSA. 44 These warnings inform the shipper “that it can opt for higher 
liability by declaring the value of the goods and paying an extra charge,” 45 and thus 
provide a fair opportunity for the shipper to declare the value of shipped goods. In 
contrast, the Fifth Circuit merely looks to whether the carrier offered scaled 
shipping rates for higher declared values. 46 Notably, the First, Second, and Ninth 
Circuits endorse the principle that the shipper’s purchase of third-party insurance 
for the cargo indicates that the shipper received a fair opportunity to gain increased 
coverage, and thus “counsels against invalidating the limitation on liability.” 47

Not all federal circuits have embraced the Fair Opportunity Doctrine. 48 While the 
Second, Fourth, Fifth, Sixth, Eighth, Ninth, and Eleventh Circuits have recognized it, 
49 other circuits have not expressed their views on the Fair Opportunity Doctrine, 50 
reluctantly accepted its legitimacy, 51 or declined to recognize it at all. 52

Unreasonable deviation and fundamental breach

A carrier may lose the right to avail itself of the package limitation if there is an 
unreasonable deviation or fundamental breach of the contract of carriage. As stated 
in Mobil Sales and Supply Corp. v. M.V. Banglar Kakoli , “[a]n unreasonable 
deviation is a fundamental breach of the contract of carriage; by engaging in such a 
deviation, the vessel ‘ousts’ the contract of carriage and the provisions limiting the 
carrier's liability incorporated therein, thereby rendering the carrier an ‘insurer’ of 
the cargo.” 53

In the past, courts found an unreasonable deviation only when they held that a 
carrier committed a geographic deviation – unreasonably wandering off “the regular 
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and usual course of voyage.” 54 However, § 4(2) and § 4(4) of COGSA immunise efforts to save or attempt to save 
life or property at sea, and § 4(4) of COGSA explicitly states that a reasonable 
deviation does not amount to a breach of contract. 55

The courts have broadened the unreasonable deviation exception to include “quasi-
deviations”. 56 While the circuits differ over what qualifies as a quasi-deviation, one 
settled matter is that the unreasonable stowage of goods on deck, without prior 
contractual agreement or a showing of general custom, is a quasi-deviation. 57

Of the federal circuits, the Second, Third, Fourth, and Fifth Circuits generally take a 
narrow construction of the quasi-unreasonable deviation exception and limit its 
reach to unauthorized on-deck stowage of cargo. 58 The Second Circuit, for example, 
has refused to include gross negligence and wanton and wilful misconduct as 
examples of quasi-deviation. 59 That circuit limits quasi-deviation arguments to 
“misrepresentations concerning the physical condition or location of the goods at 
the time the bill of lading was issued.” 60 In contrast, the Ninth Circuit has included 
instances of intentional destruction of the shipper’s goods as a quasi-deviation. 61 
Yet, even the Ninth Circuit has explicitly declared that mere negligence does not 
qualify as a quasi-deviation.  With respect to package limitation exceptions, the 
Fundamental Breach Doctrine bears close resemblance to the Unreasonable 
Deviation Doctrine. 62 This close relationship effectively allows deviations and 
quasi-deviations to be viewed as a subset of fundamental breaches, but more 
narrowly tailored and applied. Thus, a carrier could face liability for fundamental 
breach without committing an infraction that attacks the “essence of the contract.” 63
 Unfortunately, while there is no “clear standard for distinguishing fundamental 
breach from ordinary liability under COGSA,” 64 the Fundamental Breach Doctrine is 
almost always reserved for deliberate actions by the carrier, 65 and should be 
distinguished from ordinary breach of warranty, which covers situations such as the 
substitution of the carrier vessel. 66

Looking Ahead: The Rotterdam Rules and the Package Limitation

Much of the package limitation litigation that occurs today may well disappear when 
the Rotterdam Rules are ratified by 20 nations and come into force one year later. 67 
Like COGSA, the Rotterdam Rules permit carriers to limit their liability by means of a 
package limitation. However, the Rotterdam Rules’ similarity with COGSA ends there.

Unlike COGSA, but similar to the Hague-Visby Rules, the Rotterdam Rules establish 
an alternative weight limitation: a carrier’s liability exposure is capped at “875 units 
of account per package or other shipping unit, or 3 units of account per kilogram of 
the gross weight of the goods that are the subject of the claim or dispute, whichever 
amount is higher.” 68 Section 2 of Article 59 of the Rotterdam Rules addresses when 
containers and pallets qualify as Rotterdam Packages. Section 2 unambiguously 
restricts when containers and pallets can be considered packages: if the goods 
transported on a pallet or in a container are not “enumerated in the contract 
particulars,” 69 the goods on each pallet, or in each container, will be considered one 
singular Rotterdam Package.
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In addition to the package limitation of Article 59, the Rotterdam Rules significantly 
weaken the package limitation exceptions discussed above. Article 61, for example, 
abolishes the Fair Opportunity Doctrine, the Unreasonable Deviation Doctrine, and 
the Fundamental Breach Doctrine, and except for a specified provision regarding 
stowage on deck in violation of an agreement, makes the package or weight 
limitation virtually unbreakable. 70 Article 25 of the Rotterdam Rules clearly sets out 
what kinds of cargo may and may not be carried on deck, paragraph 5 of which 
denies the carrier the benefit of limitation for loss, damage or delay resulting from 
carriage on deck if the carrier and shipper expressly agreed that the goods would be 
carried under deck. 71

Although the clear aim of the Rotterdam Rules is to address what has been viewed as 
the flaws and faults of COGSA, it remains to be seen whether some of its provisions 
may fall prey to judicial interpretation and nuances that currently are not foreseen – 
a ‘perfect’ statute has yet to be written. Even the Rotterdam Rules do not precisely 
define a package or unit, leaving to the courts the burden and authority to interpret 
what is enumerated in the bill of lading. 72

Questions or comments concerning this Gard Insight article can be e-mailed to the 
Gard Editorial Team .
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